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Multiple Conviction 

Cases 



What is the 

primary 

crime in a 

multiple 

conviction 

case?

 Base sentence is established from the primary crime

 Generally the crime with the highest severity ranking 

is the primary crime

 Presumptive imprisonment crime is primary over a 

presumptive nonimprisonment crime

 When the offender is convicted of crimes sentenced 

on nondrug and drug grids, the primary crime is the 

one that carries the longest prison term. Therefore, in 

sentencing with the drug grid and nondrug, both 

crimes having the same presumption of probation or 

imprisonment, the primary crime shall be the crime 

with the longest sentence term.

 See K.S.A. 2022 Supp. 21-6819(b)(2).

 Reminder: non-base sentences shall be calculated 

as criminal history level “I.”  K.S.A. 2022 Supp. 21-

6819(b)(3) and (b)(5). 6



What should 
be listed as 
the primary 
crime when 

there is an off-
grid and a 

grid-felony in 
the same 

case?

When an off-grid crime is part of a multiple count 

case, the primary on-grid crime should be used for 

determining the base guideline sentence, using 
full criminal history. See K.S.A. 2022 Supp. 21-

6819(b)(2). Additionally, if the sentences are 

consecutive, the offender shall not begin to serve 

the on-grid sentence until paroled from the off-

grid sentence, and postrelease term is based on 

the off-grid sentence.
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Consolidation 



Consolidation 
2 separate cases involved in a plea agreement, 

never joined for trial but sentenced on the same 

day, are the cases consolidated?



Consolidation 

 In Shipley, where a defendant argued that his 
two cases were effectively consolidated, the 
Court of Appeals found that the cases counted 
as prior convictions for criminal history purposes 
because the cases were never joined for trial. 
See State v. Shipley, 62 Kan.App.2d 272, 280, 
510 P.3d 1194 (Kan. App. 2022). Shipley had no 
trial because he pleaded, but his cases were 
set for trial on the same day, he pleaded to 
both cases by a joint plea agreement on the 
same day, and he was sentenced in both 
cases on the same day. Id. at 276. Neither party 
asked the court to consolidate the cases for 
trial. See id. at 272.

 The COA found that the district court did not err 
in relying on the convictions in each complaint 
to calculate a criminal history score in the 
other. See id. at 273. 



Consolidation Continued

“Second, although Shipley insists the cases could have been joined under K.S.A. 22-3202 and K.S.A. 22-3203, 
the fact remains that they were not joined. Although Shipley entered pleas on the same day and the plea 
agreement deals with both cases, the district court never ordered the cases joined for trial. And because 
the cases were never “joined for trial,” as is required here to prevent his convictions from being “prior 
convictions” under K.S.A. 2020 Supp. 21-6810(a), the district court was duty bound to use the convictions in 
each case to calculate the criminal history score in the other. See Roderick, 259 Kan. at 115-16, 911 P.2d 159 
(holding that the district court should count multiple convictions entered on same date in different cases in 
determining a defendant's criminal history score). Our cases have consistently so held. See State v. Helko, 
No. 112,961, 2016 WL 1296081, at *1 (Kan. App. 2016) (unpublished opinion) (finding convictions in one case 
qualified as “prior conviction[s]” for criminal history scoring purposes even though defendant was convicted 
in that case and in another case on the same day and sentenced for both cases at one hearing); State v. 
Freimark, No. 108,839, 2013 WL 5976056, at *2 (Kan. App. 2013) (unpublished opinion) (“when a defendant is 
convicted of crimes in two separate cases on the same day and sentenced in both cases at one hearing, 
the convictions in each case are scored against the other case for criminal history purposes”); State v. 
Loggins, No. 90,171, 2004 WL 1086970, at *6 (Kan. App. 2004) (unpublished opinion) (“The fact the court set 
the cases for sentencing on the same date, likewise, did not prevent them from being prior convictions for 
purposes of Loggins' criminal history.”).” State v. Shipley, 62 Kan.App.2d 272, 279, 1201, 510 P.3d 1194 (Kan. 
App. 2022). 



DOUBLE 

RULE

The total prison sentence imposed in a case 
involving multiple convictions arising from multiple 
counts within an information, complaint or 
indictment cannot exceed twice the base sentence. 
This limit shall apply only to the total sentence, and it 
shall not be necessary to reduce the duration of any 
of the nonbase sentences imposed to be served 
consecutively to the base sentence. The postrelease
supervision term will reflect only the longest such 
term assigned to any of the crimes for which 
consecutive sentences are imposed. Supervision 
periods shall not be aggregated. K.S.A. 2022 Supp. 
21-6819(b)(4).
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DOUBLE RULE 

WHEN 

CONSOLIDATING 

CASES FOR TRIAL 

Three sexual assaults on different women, 2 
different cases charged

Cases consolidated for trial; sentenced separately, 
base sentence determined for each

More specifically, Dixon argues that K.S.A. 2020 
Supp. 21-6819(b)(4), commonly known as the 
“double rule,” violated his equal protection rights in 
the manner that it was applied to his sentencing 
following his consolidated trial of two criminal cases. 
He asserts the double rule treats one class of 
defendants—those that have multiple counts 
charged in one charging document—differently 
from another class of defendants—those that have 
multiple cases consolidated for trial because the 
charges could have been brought in one charging 
document—even though the only difference 
between the two classes is the number of case 
numbers attached to the charges.” State v. Dixon, 
60 Kan.App.2d 100, 130, 492 P.3d 455 (Kan. App. 
2021)(rev. denied September 27, 2021).
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STATE V. DIXON 

CONT’D.

“Before proceeding with further analysis, we 
observe that the Kansas Supreme Court has held 
that under the language of the statute, the double 
rule does not apply to separate cases that are 
consolidated for trial under K.S.A. 22-3203. State v. 
McCurry, 279 Kan. 118, 127, 105 P.3d 1247 (2005). But 
the holding in McCurry is based strictly on statutory 
construction and the constitutionality of the statute 
was not challenged in that case.” State v. Dixon, 60 
Kan.App.2d 100, 132, 492 P.3d 455 (Kan. App. 2021) 
(rev. denied September 27, 2021).

Court’s Analysis: (1) double rule treats arguably 
indistinguishable defendants differently, (2) double 
rule as applied to Dixon’s cases does not pass 
rational basis scrutiny and (3) the remedy for the 
constitutional violation identified herein is to extend 
the double rule to cases consolidated for trial based 
on a finding that the charges could have been 
brought in one charging document. See id. 133-140.
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DOUBLE RULE WHEN 

CONSOLIDATING 

CASES FOR TRIAL 

CONT’D. 

2 cases consolidated for trial

Found guilty and judge sentenced him for the 

cases separately 

The COA held “….that when the State chooses 
to consolidate cases for trial because the charges 

could have been brought in one charging 

document, then the State must be held to the 

sentencing limitations—applying only one base 

sentence—applicable to a trial based on one 

charging document. See Dixon, 60 Kan. App. 2d 

at 140, 492 P.3d 455 (reasoning same in relation to 

double rule).” State v. Myers, No. 123,439, 2022 WL 
1052077 at *27 (Kan. App. 2022)(unpublished 

opinion).
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Special Sentencing 

Rules



Special 

sentencing 

rules

 As of the 2021 Legislative Session, forty-eight 

special sentencing rules have been established 

or amended. 

 Only five special rules existed in 1994 and 1995.

KSSC FY 2020 Annual Report (xi).

 Address “A-typical” situations

 “Categories”

 Public Safety Offenses/Firearms Finding

 Habitual or Repeat Offenses

 Nongrid Offenses

 Finance Offenses 



Do Special Rules 
include Juvenile 
Adjudications? 



It depends.

State v. Crawford, 39 Kan.App.2d 897, 185 P.3d 315 (Ct. App. 2008) addressed whether 
an adult sentence could be consecutive to a juvenile sanction

•Judge applied Rule 9 to run the current sentence consecutive to prior sentence because the defendant 
committed a new felony while he was on juvenile probation

•The rule of expressio unius est exclusio alterius (the inclusion of one things implies the exclusion of another) 
governs in situations where a trial court utilizes juvenile adjudications for sentencing purposes.

•Based on the legislature's exclusion of specific language listing juvenile adjudications, we conclude that body 
meant to exclude juvenile adjudications from cases calling for consecutive adult sentences. The court here 
had no authority to impose a consecutive sentence. 

Look at the specific statute that applies

Juvenile adjudications do not constitute criminal convictions

See State v. Crawford, 39 Kan.App.2d 897, 185 P.3d 315 (Ct. App. 2008).



SPECIAL RULE 26 

THIRD OR 
SUBSEQUENT 

CONVICTION 
FOR DRUG 

POSSESSION 

 The sentence for a third or subsequent 

felony conviction of K.S.A. 2021 Supp. 21-

5706 shall be presumed imprisonment. 

Such sentence shall not be considered a 

departure and shall not be subject to 

appeal. K.S.A. 2022 Supp. 21-6805(f)(1).

 No indication in the statute it would include 

priors that are substantially similar offenses 

from another state.

 Sentencing court can depart if substantial 

& compelling reasons exist. See State v. 

Murrin, No. 115,345, 2017 WL 658043 at *7 

(Kan. App. 2017)(unpublished opinion), 

review denied July 25, 2017.



Does Special Rule 26 
apply if there are multiple 

convictions in a case?



Why do convictions 
from other states 

not count?



Can distributions count as 
priors toward the 3rd or 
subsequent felony drug 

possession?



SPECIAL RULE 27

The sentence for a violation of burglary, K.S.A. 2022 

Supp. 21-5807(a), when the offender has any 

combination of two or more prior convictions of 

theft, (K.S.A. 21-3701, prior to its repeal), burglary 

(K.S.A. 21-3715, prior to its repeal), aggravated 

burglary (K.S.A. 21-3716, prior to its repeal), theft of 

property as defined in K.S.A. 2022 Supp. 21-5801, 

burglary or aggravated burglary as defined in K.S.A. 

2022 Supp. 21-5807, shall be presumed 

imprisonment and the defendant shall be 

sentenced to prison as provided by this section. 

Such sentence shall not be considered a departure 

and shall not be subject to appeal. K.S.A. 2022 

Supp. 21-6804(p). 

 Court has authority to consider a departure 

sentence to probation. See State v. Currie, 49 

Kan.App.2d 499, 505, 308 P.3d 1289 (Kan. App. 

2013).

 There is no indication in the statute it would 

include priors that are substantially similar 

offenses from another state. 

Burglary with Two or 

More Prior Convictions 

for Theft, Burglary or 

Aggravated Burglary 



Special Rule 27

Do misdemeanors count?



SPECIAL 

RULE 43: 

third or 

subsequent 

flee/attempt 

to elude

 The sentence for a third or subsequent violation 

of fleeing or attempting to elude a police 

officer, K.S.A. 8-1568, shall be presumptive 

imprisonment and shall be imposed 

consecutive to any other term of imprisonment 

imposed. K.S.A. 2022 Supp. 21-6804(v). 

 There is no indication in the statute it would 

include priors that are substantially similar 

offenses from another state. 

 Such sentence is not considered a departure 

and is not subject to appeal. 

 Can misdemeanor feeling/attempting to elude 

be used as a prior?



Special Rule 46 (Violation of KORA)

Special Rule 46

K.S.A. 2022 Supp. 21-6804(m) provides 

that the sentence for a violation of 

K.S.A. 2022 Supp. 22- 4903 or K.S.A. 

2022 Supp. 21-5913(a)(2), and 

amendments thereto, shall be 

presumptive imprisonment. If an 

offense under such sections is 

classified in grid blocks 5-E, 5-F, 5-G, 5-

H or 5-I, the court may impose an 

optional nonprison sentence as 

provided in K.S.A. 2022 Supp. 21-

6804(q).

Does Special Rule 46 include attempts?

There is no mention of attempts in the statute. Other 

special rules specifically have language allowing for 

attempts to count. (i.e. Special Rule 13).



Criminal History 

Scoring



Can you count 
Deferred Adjudications 

in Criminal History?



Deferred 

Adjudications 

 Deferred adjudications and other processes that result 
in a finding of guilt without punishment from a foreign 
jurisdiction may be counted in the defendant’s 
criminal history. See State v. Macias, 30 Kan. App. 2d 
79, 39 P.3d 85 (2002). However, an entry of a judgment 
of guilt by the foreign court is necessary to meet 
Kansas’ definition of a conviction. See State v. Hankins, 
304 Kan. 226, 372 P. 3d 1124 at 1132 (2016).

 In State v. Hankins, where a defendant completed 
Oklahoma’s deferred judgment procedure 
successfully, the Court found that there was no 
conviction for criminal history purposes because the 
defendant was discharged from the program without 
a court adjudication of guilt and a court order to 
expunge his guilty plea and to dismiss his case without 
prejudice. See id. at 1132.

 Additionally, in State v. Looney, where the defendant 
had pled guilty to enter Texas’ deferred judgment 
program and had not finished his probationary period, 
the Court found that there was no conviction for 
criminal history purposes because the court never 
entered a judgment or adjudication of guilt. State v. 
Looney, No. 117,398, 2018 WL 3485727 (Kan.App.2018) 
(unpublished).



31

What should you be 
looking for in these 
out-of-state deferred 
adjudication  
agreements?



Can you score 

prior Criminal 

Threat convictions 

after Boettger? 

 The Kansas Supreme Court found that 
the provision in the Kansas criminal threat 
statute, K.S.A. 2018 Supp. 21-5415(a)(1), 
that allows for a criminal conviction if a 
person makes a threat in reckless 
disregard of causing fear is 
unconstitutionally overbroad. See State v. 
Boettger, 310 Kan. 800, 801, 450 P.3d 805 
(2019).

 KSSC’s belief is that if it can be proven a 
defendant was convicted of intentional 
criminal threat, the conviction will count. 
If it cannot be proven whether a 
defendant was convicted of reckless or 
intentional, it cannot be counted.

 How can this be proven?

 Case by case basis

 Issue when jury instructed on both 
intentional and reckless criminal threat 
and when the state’s argument included 
both versions. See State v. Lindemuth, 470 
P.3d 1279 (Kan. August 28, 2020) and 
State v. Johnson, 310 Kan. 835, 450 P.3d 
790 (2019). 



PRIOR 

CONVICTION AS 

SENTENCE 

ENHANCEMENT 

OR ELEMENT OF 

PRESENT CRIME 

If a prior conviction of any crime operates to 

enhance the severity level for the current crime of 

conviction, elevate the current crime of 

conviction from a misdemeanor to a felony, or 

constitute elements of the present crime of 
conviction, that prior conviction cannot be 

counted in the offender’s criminal history. K.S.A. 

2022 Supp. 21-6810(d)(10). Note, however, that 

prior convictions which elevate the penalty or 

punishment without raising the severity level of the 

current crime may be counted for criminal history 

purposes. State v. Pearce, 51 Kan. App. 2d 116, 

342 P.3d 963 (2015).
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34
State v. Pearce

 Sentencing for 5th burglary

 District Court did not include a prior residential burglary in his criminal history score 
(this conviction had already been used to make the sentence prison instead of 
probation under recidivist burglar special rule)

 K.S.A. 21-6810(d)(10): Prior convictions of any crime shall not be counted in 
determining the criminal history category if they enhance the severity level, elevate 
the classification from misdemeanor to felony, or are elements of the present crime of 
conviction. Except as otherwise provided, all other prior convictions will be 
considered and scored.

 None of the exceptions listed applied to Pearce, so his prior residential burglary 
should have been included.

 See State v. Pearce, 51 Kan.App.2d 116, 342 P.3d 963 (2015)(review denied August 
20, 2015).



SB 123



2003 SB 123 Eligibility (K .S.A.  2 1 -6824) effective July 1 ,  2021 

Nothing prohibits evaluation and treatment for any person that does not qualify for SB123 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

Kansas Resident 

Offense classified as 5C-

5I (mandatory) OR 5A 

or 5B with severity level 

8-10 prior person 

felonies (discretionary) 

if  convicted of K.S.A. 

21-5706 [Possession] 

Lawfully present in U.S. 

Assessment Scores 

SASSI-4 - high 

LS/CMI  ï high or very high 

WRNA  ï medium or high  

YES 

YES 

YES 

YES 

NO 

NO 

NO 

NO 

Offense classified as 4E-4I 

if convicted of K.S.A. 21-

5705 (discretionary) 

[Distribution] 

NO 

YES 

Eligible 

Prior conviction(s) of          

                            of 

unlawful                

                            of 

controlled substance or receiving 

proceeds therefrom   

Jurisdiction Transfer (2021 HB 2026) 

Sentencing court may transfer or 

retain jurisdiction upon agreement of 

sending and receiving jurisdictions 

 

Not Eligible 

Current Conviction of          

                               

       K.S.A. 21-5705 or     

K.S.A. 21-5706 

Felony Conviction of K.S.A. 21-5705 or K.S.A. 21-5706 

NOT ELIGIBLE  

3rd or subsequent conviction 

of K.S.A. 21-5706 

[Possession] 

(Special Rule #26) 

 

OR 

MUST SATISFY ALL CRITERIA BELOW  

www.sentencing.ks.gov/sb-123 

 Prior conviction(s) of unlawful 

manufacturing, cultivation, or 

distribution of controlled 

substance or receiving proceeds 

therefrom 

Diversions (2021 HB 2026) 

- Certified drug abuse treatment 

program for divertees if 5C, 5D, 

5E, 5F, 5G, 5H or 5I 

- No prior manufacture/cultivation/ 

distribution convictions 

- Mental health professional 

recommendation 

- Risk and needs assessment scores  

SASSI-4 - high 

LS/CMI  ï mid-range medium, 

high, or very high 

WRNA  ï mid-range moderate, 

medium or high  

- County or District Attorney 

discretion 

- 



Is an offender 
convicted of 
an attempted 
drug charge 
eligible?

No.

Offenders convicted of attempted possession 

are not eligible for SB 123. See State v. Perry-

Coutcher, 45 Kan. App. 2d 911, 254 P.3d 566 
(2011). Likewise, offenders convicted of 

conspiracy and solicitation to commit drug 

possession will not be eligible for SB 123 

treatment. 



SB 123 is mandatory for 
offenders who qualify. 
See State v. Andelt, 289 
Kan. 763, 765, 217 P.3d 
976 (2009).



Do Special 
Sentencing Rules 
trump SB 123 
mandatory 
requirement?

39



SPECIAL RULE 9 AND SB 123 

eligibility

In State v. Andelt, where the defendant committed 

a crime while on felony parole, the Court found that 

he should have been sentenced to SB 123 instead 
of prison because SB 123 is mandatory for qualifying 

offenders whereas  K.S.A. 21–4603d(f)(1) gives 

district courts discretion to impose a prison sanction 

when probation is presumed if an offender commits 

a new crime while on felony parole. See State v. 

Andelt, 289 Kan. 763, 772, 217 P.3d 976 (2009).



Special rule 

26

 Third or subsequent felony drug possession shall 

be presumed imprisonment. K.S.A. 2020 Supp. 

21-6805(f)(1). 



What if someone has 3 
possession convictions 

in one case?



BORDER 

BOX

Even if the offender’s criminal history places them 

in a border box on the drug grid, SB 123 treatment 

is mandatory if the offender meets the criteria 

outlined in K.S.A. 2018 Supp. 21-6824. See State v. 

Swazey, 51 Kan. App. 2d 999, 1004, 357 P.3d 893 

(2015).



State v. Stefan

 Defendant pled to Possession of Methamphetamine (SL5DF) while he was on parole in another 
case

 Criminal history D (presumed prison; border box), but qualified for SB 123

 Judge sentenced defendant to prison. The court said that “[t]here [was] no question ... that Mr. 
Stefan is in need of substantial treatment.” But considering Stefan's probation violations from a 
different case and a prior failed attempt at drug treatment, the court found that ordering Stefan 
to receive additional drug-treatment services wouldn't be effective. The court said that it was 
declining to make the border-box findings that treatment would be more effective than 
imprisonment. See K.S.A. 2018 Supp. 21-6804(q). State v. Stefan, No. 120,536, 2019 WL 3367815 at *1 
(Kan.App. 2019)(unpublished opinion). 

 Even for crimes committed when another special statutory rule applies, such as when the new 
offense was committed while the defendant is on felony parole, the district court must follow the 
specific directive of K.S.A. 2019 Supp. 21-6824(c). Id. at 2.

 Specific SB 123 statute controls over general sentencing statutes



How should prior felony 
possession of marijuana 
cases be treated in regards 
to SB 123 eligibility? 
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DUI Law – HB 2377



DUI CHANGES IN HB 2377 
47

Aircraft Penalties
Ignition 

Interlock 
Device (IID)

DUI 
Diversions

CDL DUI 



48

Is HB 2377 

retroactive?



What if a DUI was 
committed prior to July 1, 
2022 but sentenced after?



50

Å The Kansas Supreme Court recently held that a sentencing court 

should apply the version of the DUI statute, K.S.A. 8-1567, in effect at 
the time of sentencing unless the Legislature amended the statutory 

provisions after the offense was committed and that amendment 

increases the defendant's penalty (or otherwise disadvantages the 

defendant as contemplated in Beazell). See State v. Patton, 503 
P.3d 1022, 1032 (Kan. February 11, 2022). In those circumstances, the 

sentencing court must apply the law in effect when the offense was 

committed. Id.



1st conviction DUI/ Class B

- 48 hours to 6 months in jail

-$750- $1000 fine

-No mandatory jail time

Drug/ alcohol evaluation

2nd conviction DUI/ Class A

- 90 days to 1 year in jail

-$1250- $1750 fine

Mandatory 48 hours imprisonment (must not be served 

consecutively) minimum 120 hours of work release or house 

arrest, or any combination thereof

Drug/ alcohol evaluation

3rd conviction outside 10 years of prior conviction DUI

Class A

- 90 days to 1 year in jail

-$1750- $2500 fine

Mandatory 30 days in jail/ 48 hours imprisonment (not 

consecutively) minimum 240 hours of work release or 

house arrest , or any combination thereof. Thereafter, day 

for day credit for time served in program

Post-imprisonment (PIS)

R/N Assessment (LSI-R/ WRNA)

Care Coordinator required

3rd conviction within 10 years of prior conviction DUI

and 4th or sub. Level 6 nonperson felony

Mandatory 30 days in jail/ 48 hours consecutive 

imprisonment minimum 240 hours of work release or house 

arrest , or any combination thereof. Thereafter, day for day 

credit for time served in program

No mandatory fine but up to $100,000 (SL6) /24 Months  PR 

No R/N assessment / No Care Coordinator

Changes

*No mandatory 

consecutive jail time on  

1st time DUI

*No consecutive 48 

imprisonment on 2nd and 

3rd time DUI

*No mandated fine on 

SL6 felony 3rd and 

subsequent conviction.

*Grid post-release for SL6 

on felonies

*Court can waive any 

portion of fine (except 

$250 for CCSF)

*PIS only for 3rd

conviction misd.

* Drug/ Alcohol Eval for 

1st and 2nd conviction only

* LSI-R prior to 6/30/2021 

occurrence of crime of 

conviction, or the LSCMI 

for males and the WRNA 

for females on or after 

7/1/2021Sentencing court should apply the version of DUI statute in effect at the time of sentencing, unless the legislature amended the statutory provisions 

after the offense was committed, and that amendment increases the defendant's penalty State v. Patton, 315 Kan. , 503 P.3d 1022 (2022). It is thought 

that since some new penalties can be seen as increasing and some decreasing then the Court should apply the version in effectat time of crime. 

1st conviction DUI/ Class B

- 48 hours to 6 months in jail

-$750- $1000 fine

Mandatory consecutive 48 hours as a condition of 

probation or 100 hours of community service

-house arrest possible (but only after 48 hours)

2nd conviction DUI/ Class A

- 90 days to 1 year in jail

-$1250- $1750 fine

Mandatory 5 days in jail/ or 48 hours consecutive in 

jail followed by 120 hours of work release or house 

arrest 

3rd conviction DUI outside 10 years of prior conviction

Class A

- 90 days to 1 year in jail

-$1750- $2500 fine

Mandatory 90 days in jail/ 48 hours in jail followed by 

2160 hours of work release or house arrest 

R/N assessment (LSI-R)

Care Coordinator required

3rd conviction within 10 years of prior conviction  and 

4th or sub. Felony DUI

90 days to 1 year in jail

-$1750- $2500 fine

Mandatory 90 days in jail/ minimum 48 hours in jail 

followed by 2160 hours of work release or house 

arrest

R/N assessment (LSI-R)

Care Coordinator required

DUI Laws before and after June 30, 2022

Before/ After

Before/ After

Before/ After

Before/ After



Are prior DUI convictions sentence 

enhancements?

 K.S.A. 21-6810(d)(10) states the following: Prior convictions of any crime shall not be counted in 
determining the criminal history category if they enhancethe severity level, elevate the classification 
from misdemeanor to felony, or are elements of the present crime of conviction. Except as otherwise 
provided, all other prior convictions will be considered and scored.
 Prior DUI convictions have been consistently and repeatedly treated as sentence enhancements, 
rather than elements of the crime. State v. Reese. Repeated violations increase the penalty. Since 
prior convictions are enhancements, then they would not be counted. I have not seen anyone with 6 
5¦LΩǎ beforebut I would think that if they are charged with a 4th or subsequent, 3 of those would be 
enhancements. The rest would be scored.
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QUESTIONS? 
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Resources 

Francis Givens

•Francis.givens@ks.gov

KSGA Questions

•KSSCAttorney@ks.gov 
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