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RACE

 A race is a grouping or categorization of homo 
sapiens based on what are viewed as shared 
physical or social qualities by members of a 
society. People from different RACES are more 
than 99.9% the same in their DNA. To turn that 
around, less than 0.1% of all the DNA in our 
bodies accounts for the physical differences 
among people that we associate with racial 
differences. 

 Race is a social construct, not a biological one. 
See, Saint Francis Coll. v. Al-Khazraji, 481 U.S. 
604, 610, fn.4 (1987) (recognizing that racial 
classifications are sociopolitical, rather than 
biological, in nature.)
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SYSTEMIC 

RACISM

Discrimination or unequal treatment 

based on membership in a 

particular ethnic group (typically 

one that is a minority or 

marginalized), arising from systems, 

structures, or expectations that have 

become established within society 

or an institution



Examples: 

Redlining

Education

Healthcare

Immigration Policy-1924 Quota

Criminal Justice System
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“We promise to follow through with 

our commitment to eradicate bias 

in the justice system. Not just to 

point it out and recognize that it 

exists, but to come up with actual 

solutions and changes, structural 

and small, so that we actually can 

do this thing that we say we care 

about.”

.

”
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Washington 

Supreme Chief 

Justice Steven C. 

González, at his 

swearing-in 

ceremony January 

2021.



Our geographically stunning coastline served as a brutal vertex along the 

Triangle Trade route resulting in the amassing of tremendous wealth among 

prominent Rhode Island slavers and unspeakable cruelty to those held in 

bondage. This nation’s “original sin” of slavery and its progeny, including 

racial discrimination and institutional racism, have roots in Rhode Island, 

and we are committed to confronting it within our judicial system. We want 

to instill confidence in the Black, Latino, Latina, LGBTQ and all under-

represented communities that Rhode Island’s courts are their courts, and 

we will fulfill our constitutional mandate that they receive equal treatment 

under the law.

.

“
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Rhode Island 

Supreme Court 

Chief Justice Paul 

A. Suttell, March 31, 

2021, Open letter to 

Rhode Islanders, 

“THIS WE BELIEVE”



It also takes courage to change a culture. I’ve 

been lucky to have learned from previous 

Chief Justices who displayed great courage in 

taking on certain aspects of our branch’s own 

culture. . . It is time to stop generational 

baton passing and roll up our sleeves and do 

what’s right, what is fair, and what is just. 

That’s what leaders do. And both the branch 

and the entire legal community are in a 

unique position to bring about meaningful and 

lasting change.

.

”
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Chief Justice of 
Supreme Court of 
Connecticut Richard A. 
Robinson, 2020 
Connecticut Legal 
Conference.



While the problem of implicit bias is complex, there are 

measures that court administrators may take so that the 

judiciary is well-equipped to handle all cases in a fair 

and equitable manner, including those cases that 

implicate gender issues. Even though “[t]here is no smart 

pill that judges can take or “fail safe protocol” that can 

be followed, when it comes to gender there are icit bias 

in judicial decisions. Training can help judges 
understand the extent of their biases and promote self-

correction. Furthermore, continuing judicial education 

and special protocols can enable judges to bring a 

gender perspective to adjudication. 

.

.

”
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Chief Justice of 
Supreme Court of 
Puerto Rico Maite D. 
Oronoz Rodríguez, 
2020 Brennan Lecture 
at NYU



“

”

“CCJ and COSCA agree to continue and 
intensify our efforts to combat racial 
prejudice within the justice system, 
both explicit and implicit, and to 
recommit ourselves to examine what 
systemic change is needed to make 
equality under the law an enduring 
reality for all, so that the justice we 
provide not only is fair to all but also 
is recognized by all to be fair.”



“Label me a racist if you wish, 
but the cold fact is that African 
Americans comprise 12% of the 
nation’s population, but occupy 
nearly half the state and federal 
prison cells.”

CAPT. MARSHALL FRANK

MIAMI-DADE PD



MEASURING SYSTEMIC 

RACISM IN OUR CRIMINAL 

JUSTICE SYSTEM



POPULATION DISTRIBUTION 2020
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PRISON DISTRIBUTION 2020
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KANSAS CENSUS 

JULY 1, 2022
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26.56%

12%

20.27%
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PEOPLE THAT 

VIOLATE THE 

LAW SHOULD BE 

HELD 

ACCOUNTABLE 

REGARDLESS OF 

THEIR RACE

NO ONE IS CLAIMING THAT PEOPLE 

THAT VIOLATE THE LAW SHOULD NOT 

BE ARRESTED AND PUNISHED. AND IF 

BLACKS AND OTHER MINORITIES ARE 

DISPROPORTIONATLY VIOLATING THE 

LAW THEN THERE CAN BE NO SHAME 

IN THE DISPROPORTIONALITY IN 

PRISONS.

BUT SHOULDN’T WE TEST THAT 

UNDERLYING PRESUMPTION IN MORE 

THAN A “GUT” WAY? 
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DRUG USE IS NOT 
DISPROPORTIONATE

65% of crack cocaine users in this country are 
white (90% in jail for it are black)

Based on self-reporting surveys, 77% of all illicit 
drug users are white, 13% black and 8% 
hispanic, figures which roughly match each 
group’s share of the general population.  



DRUG USE

Illegal drug use in last month:

10.1% black

8.2% white

6.2% latino

3.6% asian

9.5% native american

7.3% pacific islander

14.7% two or more races

NOTE: This means 10.1% 

of black people report 

using drugs in the last 

month and 8.2% of white 

people report using 

illegal drugs in the last 

month.
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CLEARANCE RATES
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HOW DID WE GET HERE?



THE MYTH OF 
THE 
DANGEROUS 
BLACK MAN



TRIBAL 

SAVAGES
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Birth of a Nation
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There is nothing more 

painful to me at this stage 

in my life than to walk 

down the street and hear 

footsteps…then turn 

around and see 

somebody white and feel 

relieved. 

 Rev. Jesse Jackson



DEHUMANIZATION
 Philly Police Union President Calls 

Black Lives Matter Activists 'A 

Pack Of Rabid Animals’ 

 September 2, 2017

 Eric Trump describing protesters:

 "Because when you watch the 

nonsense on TV, when you see 

these animals literally taking over 

our cities, burning down churches, 

this isn't America. That's not what 

Americans do.“ June 20, 2022



DISGUSTING

DISTURBING
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CONVICTIONS 

AND 

SENTENCING



The Facts: U.S. Population Increase = 50%
U.S. Prison Population Increase = 800%!



WAR ON DRUGS
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SEARS SELLS 

COCAINE 

1890

PROHIBITION

1919-1933

MARIJUANA TAXED

1937

NIXON’S WAR ON 

DRUGS
1970



“You want to know what this was really all about? The Nixon campaign in 1968, 
and the Nixon White House after that, had two enemies: the antiwar left and Black 
people. You understand what I’m saying? We knew we couldn’t make it illegal to be 
either against the war or Black, but by getting the public to associate the hippies 
with marijuana and Blacks with heroin, and then criminalizing both heavily, we 
could disrupt those communities. We could arrest their leaders, raid their homes, 
break up their meetings, and vilify them night after night on the evening news. Did 
we know we were lying about the drugs? Of course we did.”

John Ehrlichman, 1994
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THE WAR ON DRUGS

50

ANTI-DRUG ABUSE ACT

1986

THE 1208 PROGRAM

1989

VIOLENT CRIME CONTROL AND 

LAW ENFORCEMENT ACT

1994

COURT OPINIONS

2005-2007



The Facts: U.S. 
Population 
Increase = 50%
U.S. Prison 
Population 
Increase = 800%!
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POLICE 

DECISION 

POINTS

Follow

Stop

Search

Arrest

NTA/Bond







PROSECUTORIAL 

DECISION 

MAKING

Charging Bond
Plea 

Bargain

Trial Sentencing
Probation 

revocation
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April 1979 KC Star Roeland Park City Attorney Fred Cross



PUBLIC 

DEFENDER 
TRIAGE

INAL DEFENSE

Evaluation of evidence

Interpretations of client’s 
behavior

Photo line-ups and cross-
race identification





POLICING SKIN COLOR NOT CRIMINAL BEHAVIOR

PROPORTIONALITY CRIMINAL 

BEHAVIOR

●  Do not 
disproportionally 
use drugs

● Drug dealers are 
disproportionally 
white

APPREHENSION

Disproportionally

 ● stopped

● searched

● arrested, 

● taken to jail

LEGAL SYSTEM

● higher bonds
● fewer and less 
favorable plea 
offers
● longer sentences
● more probation 
violations

● Bias in risk 
assessments
● More disciplinary 

violations in prison.
● Unemployability

● Voting Rights

COLLATERAL 

CONSEQUENCES



SENTENCING REFORM

• Emphasis on treatment rather than jail

• Diversion programs 

• Mental Health/Police Partnerships

• Decriminalization of marijuana

• Eliminating 3 strikes laws

• Eliminating Crack/Powder disparity

• Allowing more movement in sentencing guidelines and 

eliminating mandatory minimums
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Data collection is key
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PRETRIAL 
DETENTION



Promote, collaborate, and accomplish 

the adoption of evidence-based 

assessment of risk in setting pretrial 

release conditions and advocate for 

the presumptive use of nonfinancial 

release conditions to the greatest 

degree consistent with evidence-

based assessment of flight risk and 

threat to public safety and to victims 

of crimes.



KANSAS BY THE NUMBERS

53% of those detained in our county 

jails are not serving a post-conviction 

sentence, nor are they being held to 

answer to a motion to revoke their 

probation.  These inmates are simply 

awaiting disposition of the current 

charges against them.



PRETRIAL JUSTICE 
TASK FORCE 
REPORT



JURY SELECTION



JURY SELECTION

 Voter registration, drivers license records 
disproportionally exclude people of color 
from selection—up to 35%.

 Low pay, working people can’t take off or 
obtain childcare.

 Bans those with felony convictions

 39 of 50 states fail to provide access to jury 
data because private vendors deem it a 
trade secret
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BATSON 
CHALLENGES

 Flowers was tried 6 times for same 
murders, same prosecutor, in Mississippi

 On the six trials combined; the State 
used peremptory challenges to strike 
41 of the 42 black prospective jurors.

 In 6th trial, struck one prospective black 
juror, who was similarly situated to white 
jurors who were not struck.

 On average asked white jurors 1 
question, asked Black jurors he struck 
29 questions

72

District 

Attorney 

Doug Evans

Defendant

Curtis 

Flowers



Juries formed of all-white jury pools 

convict black defendants 16% more 

often than white defendants…but this 

gap in conviction rates is entirely 

eliminated when the jury pool 

includes at least one black member. 

73
“The Impact of Jury Race in Criminal Trials,” Shamena 

Anwar, Patrick Bayer, and Rand Hjalmarsson, 

Quarterly Journal of Economics 2012.
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